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Jacobson v Massachusetts at 100 Years: Police Power and
Civil Liberties in Tension

| Lawrence O. Gostin, JD

A century ago, the US Su-
preme Court in Jacobson v
Massachusetts upheld the ex-
ercise of the police power to
protect the public’s health. De-
spite intervening scientific and
legal advances, public health
practitioners still struggle with
Jacobson’s basic tension be-
tween individual liberty and
the common good.

In affirming Massachusetts’
compulsory vaccination law,

the Court established a floor of
constitutional protections that
consists of 4 standards: neces-
sity, reasonable means, pro-
portionality, and harm avoid-
ance. Under Jacobson, the
courts are to support public
health matters insofar as these
standards are respected.

If the Court today were to de-
cide Jacobson once again, the
analysis would likely differ—to
account for developments in
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constitutional law—Dbut the out-
come would certainly reaffirm
the basic power of government
to safeguard the public’s health.
(Am J Public Health. 2005,95:
576-581. doi:10.2105/AJPH.2004.
055152)

JACOBSON V MASSACHUSETTS
(1905)" is often regarded as the
most important judicial decision
in public health.>*> Why? Is it be-

cause of the Supreme Court’s
deference to public health deci-
sionmaking? Is it because the
Court enunciated a framework
for the protection of individual
liberties that persists today? Per-
haps it is because Jacobson was
decided during the same term as
Lochner v New York*~the infa-
mous Supreme Court case that
struck down a law limiting the
number of hours that bakers
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could work. If Lochner was judi-
cial activism at its extreme for in-
validating reasonable economic
regulation, then Jacobson was ju-
dicial recognition of police
power—the most important as-
pect of state sovereignty. There is
another question that deserves
attention: Would Jacobson be de-
cided the same way today? It is
fitting on the 100th anniversary
of Jacobson to examine the im-
portance and the enduring mean-
ing of the most famous decision
in the realm of public health law.

JACOBSON IN A
HISTORICAL CONTEXT:
THE IMMUNIZATION
DEBATES

The contention that compul-
sory vaccination is an infraction
of personal liberty and an un-
constitutional interference with
the right of the individual to
have the smallpox if he wants
it, and to communicate it {o
others, has been ended [by the
US Supreme Court]. . . . [This]
should end the useful life of
the societies of cranks formed
to resist the operation of laws
relative to vaccination. Their
occupation is gone.*?®

Jacobson v Massachusetts was
decided just a few years after a
major outbreak of smallpox in
Boston that resulted in 1596
cases and 270 deaths between
1901 and 1903.° The outbreak
reignited the smallpox immuniza-
tion debate, and there was plenty
of hyperbole on both sides.
Antivaccinationists launched a
“scathing attack””®; compulsory
vaccination is “the greatest crime
of the age,” it “slaughter(s] tens of
thousands of innocent children,”
and it “is more important than the

slavery question, because it is de-
bilitating the whole human
race.”®P"” The antivaccinationists
gave notice that compulsory pow-
ers “will cause a riot.”® Their in-
fluence was noticeable and re-
sulted in a “conscience clause”
from the British Parliament that
exempted any parent who can
“satisfy Justices in petty sessions
that he conscientiously believes
that vaccination would be prejudi-
cial to the health of the child.”**®
The response of the main-
stream media was equally shrill
The media characterized the de-
bate as “a conflict between intel-
ligence and ignorance, civiliza-
tion and barbarism.”*®* The
New York Times stated, “No
enemy of vaccination could ask
better than to have England’s
compulsory vaccination law nulli-
fied by that [conscience] clause”;
the paper referred to antivaccina-
tionists as a “familiar species of
crank,” whose arguments are “ab-
surdly fallacious.”**® The main-
stream media continued its cam-
paign against the “jabberings” of
“hopeless cranks” for years" ®°
by continuing to depict them as
“ignorant” and “deficient in the
power to judge [science].” 2P45%
Before Jacobson, the state
courts were heavily engaged in
the vaccination controversy, and
their judgments were markedly
deferential to public health agen-
cies: “Whether vaccination is or
is not efficacious in the preven-
tion of smallpox is a question
with which the courts declare
they have no concern.” > #®%
The courts routinely found
school vaccination requirements
constitutional.®*® To be sure,
some courts invoked a standard
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of “necessity,” but without strong
safeguards of individual lib-
erty."**%¥ The courts mostly de-
cided vaccination cases on the
basis of administrative rather
than constitutional law. They rec-
ognized states” police power to
delegate authority to public
health agencies or boards of
health.”® In the rare instances
where limits were imposed, it was
because a board exceeded its
statutory authority or because the
courts construed that authority as
requiring a state of emergency.”
A person’s bona fide belief
against vaccination was not a suf-
ficient excuse for noncompliance;
however, a person could be ex-
empted because of a physical
condition that posed a particular
risk for adverse effects.” The
states compelled vaccination only
indirectly—by imposing penalties,
denying school admission, or
quarantining. The courts, there-
fore, could avoid ruling on the
constitutionality of physically re-
quiring vaccination, because this
would directly affect a person’s
control over his or her body."*"

THE MANY FACES OF
JACOBSON: PERSONAL
FREEDOM AND THE
COMMON GOOD

1t was within this historical
context that the US Supreme
Court decided Jacobson v Massa-
chusetts. Justice Harlan’s opinion
had many faces and was, at some
points, in tension. Relying on
social-compact theory, Harlan
displayed strong deference to
public health agencies. At the
same time, Harlan asserted a
theory of limited government

and set standards to safeguard
individual freedoms. This was a
classic case of reconciling indi-
vidual interests in bodily integrity
with collective interests in health
and safety. In the 100 years since
Jacobson, the case has been cited
in 69 Supreme Court cases—
most in support of police power
and a minority in support of indi-
vidual freedom (Table 1).

SOCIAL-COMPACT
THEORY: POLICE POWER
AND PUBLIC HEALTH
DEFERENCE

In early American jurispru-
dence, before Jacobson, the judici-
ary staunchly defended police
powers, which Chief Justice Mar-
shall in Gibbons v Ogden (1824)
described as “that immense mass
of legislation, [including] . . . in-
spection laws, quarantine laws,
[and] health laws of every descrip-
tion.”?2%% I the Slaughter-House
Cases (1873), Justice Miller as-
serted that police power was pre-
eminent because “upon it depends
the security of social order, the life
and health of the citizen, the com-
fort of an existence in a thickly
populated community, the enjoy-
ment of private and social life,
and the beneficial use of prop-
erty.”*P52) The judiciary even
periodically suggested that public
health regulation was immune
from constitutional review>:
“Where the police power is set in
motion in its proper sphere, the
courts have no jurisdiction to
stay the arm of the legislative
branch.**%%? The core issue, of
course, was to understand what
was meant by the “proper legisla-
tive sphere,” because it was not
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TABLE 1—US Supreme Court Decisions Citing Jacobson v. Massachusetts: 1905-2004

. Majority Concurring Dissenting Total
Context of citation to Jacobson

Assertion Cited to Jacobson Opinions Opinions Opinions Cases®
Public health deference: State can regulate individuals and businesses 8 1 - 8
Social-compact theory to protect public health and safetyb
Liberty interests can be limited by the state® 22 7 9 34
Questions of policy and science are for 12 - 1 13
the legistature, not the courts’
State can delegate police powers to agencies’® 5 - - 5
Individual rights: theory of Liberty interests safeguarded by the constitution’ 4 2 - 6
governmental restraint Police power regulation must have rea! and 5 1 - 6

substantial relationship to state interest®
State must demonstrate compelling state 1 - - 1
interest in exercise of police power”

Evaluate exercise of police power by 4 - ~ 4
balancing state interest against
implicated individuat interest
Police power cannot be exercised in an 6 - 1 7
unreasonable or arbitrary manner’
Federal government lacks the police power® 1 - - 1
Statutory construction Courts should avoid absurd results in 2 - - 2
interpreting statutes
Total® 58 7 8 89
Note.

? Jacobson was cited in a total of 77 Supreme Court cases, but citations in Supreme Court memoranda (8) were excluded from this analysis.
Jacabson was sametimes cited for mate than 1 assertion in a case or was cited in the majority opinion and concurring or dissenting opinions.
Where Jacobson was cited for more than 1 assertion in a case or was cited in a concurring or dissenting opinion and the majority opinion, each
reference was indicated separately on the table, but the case was only counted once in the total cases and total opinions.

SGerman Alliance Ins Co v Hale cites Jacobson when asserting that “all corporations, associations, and individuals . . . are subject to such
regulations, in respect of their relative rights and duties, as the state may, in the exercise of its police power, . . . prescribe for the public
convenience and the general good"®

“Williams v State of Arkansas quotes Jacobson as saying, “The liberty secured by the Constitution . . . does not import an absolute right in each
person to be at all times, and in all circumstances, wholly freed from restraint2

%South Carolina State Highway Department v Barnwell Bros cites Jacobson when saying, “Where legislative action is within the scope of the
police power, fairly debateable questions as to its reasonableness, wisdom, and propriety are not for the determination of courts, but for the
legislative body*

“plymouth Coal Co v Commonwealth of Pennsylvania cites Jacobson when saying, “It has become entirely seftled that [police powers] may be
delegated to administrative bodies”

‘Do v2 Polton notes, “As stated in Jacobson . . . ‘There is, of course, a sphere within which the individual may assert the supremacy of his own
witl”

¥California Reduction Ca v Sanitary Reduction Works cites Jacobson when saying courts will not strike down a regulation for the protection of
the public health that “has a real, substantial relation to that object”™

"Bates v City of Little Rock cites Jacobson when asserting that the state interest must be “compelling” for a “significant encroachment
on personal liberty” to stand.”®

'Cruzan v Director, Missouri Dept of Health notes that in Jacobson, “The Court balanced an individual's liberty interest in declining an
unwanted smallpox vaccine against the State’s interest in preventing disease”” .
IPrice v Peaple of State of llinois cites Jacobson when saying that unless a prohibition “is palpably unreasonable and arbitrary we are not at
liberty to say it passes beyond the limits of the state’s protective authority.”28

“Carter v Carter Coal Co notes that the federal government lacks the broad police power of the states.”

'Sorrells3 0v United States cites Jacobson to support the assertion that courts should read statutes so as to avoid unreasonable or absurd
results.

supposed, at least since the enact-
ment of the 14th Amendment in
1868, that government could act
in an arbitrary manner free from
judicial control.*®

The Jacobson Court’s use of
social-compact theory to support
this expansive understanding
of police powers was unmistak-
able. Justice Harlan preferred a
community-oriented philosophy
where citizens have duties to one
another and to society as a whole:

[Tlhe liberty secured by the
Constitution . . . does not import
an absolute right in each person
to be . .. wholly freed from re-
straint. . . . On any other basis
organized society could not exist
with safety to its members. . . .
[The Massachusetts Constitu-
tion] laid down as a fundamen-
tal . . . social compact that the
whole people covenants with
each citizen, and each citizen
with the whole people, that all
shall be governed by certain
laws for the ‘common good,
and that government is insti-
tuted ‘for the protection, safety,
prosperity and happiness of the
people, and not for the profit,
honor or private interests of any
one man,' #2627

The Court’s opinion is filled
with examples of the social com-
pact that ranged from sanitary
laws and animal control to quar-
antine and thereby demonstrated
the breadth of police powers. Jus-
tice Harlan granted considerable
leeway to the elected branch of
government by displaying an
almost unquestioning acceptance
of legislative findings of scientific
fact.'! He also was a federalist and
asserted the primacy of state over
federal authority in public health."
The distinct tenor of the opinion
was deferential to agency action.

A primary legacy of Jacobson,
then, is its defense of socia]—
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welfare philosophy and police
power regulation. Although the
progressive-era appeal to collec-
tive interests no longer has cur-
rency, most of the 69 cases that
have cited Jacobson did so in de-
fense of police power (Table 1).
Post-Jacobson courts affirmed
states’ authority to (1) regulate
individuals and businesses for
public health and safety (8 cases),
(2) limit liberty to achieve com-
mon goods (34 cases), (3) permit
legistatures to delegate broad
powers to public health agencies
(5 cases), and (4) defer to the
judgment of legislatures and
agencies in the exercise of their
powers (13 cases).

THEORY OF LIMITED
GOVERNMENT:
SAFEGUARDING
INDIVIDUAL LIBERTY

Jacobson’s social-compact
theory was in tension with its the-
ory of limited government. Be-
yond its passive acceptance of
state discretion in matters of pub-
lic health was the Court’s first sys-
tematic statement of the constitu-
tional limitations imposed on
government. facobson established
a floor of constitutional protection
that consists of 4 overlapping
standards: necessity, reasonable
means, proportionality, and harm
avoidance. These standards, while
permissive of public health inter-
vention, nevertheless required a
deliberative governmental process
to safeguard liberty.

Necessity

Justice Harlan insisted that po-
lice powers must be based on the
“necessity of the case” and could

not be exercised in “an arbitrary,
unreasonable manner” or go “be-
yond what was reasonably re-
quired for the safety of the pub-
lic.*'®2% The state must act only
in the face of a demonsirable
health threat." Necessity requires,
at a minimum, that the subject of
the compulsory intervention must
pose a threat to the community.

Reasonable Means

Although government may act
under conditions of necessity, its
methods must be reasonably de-
signed to prevent or ameliorate
the threat. Jacobson adopted a
means/ends test that requires a
reasonable relationship between
the public health intervention
and the achievement of a legiti-
mate public health objective.
Even though the objective of the
legislature may be valid and
beneficent, the methods adopted
must have a “real or substantial
relation” to protection of the pub-
lic health and cannot be “a plain,
palpable invasion of rights.”!®3"

Proportionality

Even under conditions of ne-
cessity and with reasonable
means, a public health regulation
is unconstitutional if the human
burden imposed is wholly dispro-
portionate to the expected bene-
fit. “[TIhe police power of a
State,” said Justice Harlan, “may
be exerted in such circumstances
or by regulations so arbitrary and
oppressive in particular cases as
to justify the interference of the
courts to prevent wrong . . . and
oppression.” '?3$39 Pyublic health
authorities have a constitutional
responsibility not to overreach in
ways that unnecessarily invade
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personal spheres of autonomy.
This suggests a requirement for a
reasonable balance between the
public good to be achieved and
the degree of personal invasion. If
the intervention is gratuitously
onerous or unfair, it may over-
step constitutional boundaries.

Harm Avoidance

Those who pose a risk to the
community can be required to
submit to compulsory measures
for the common good. The con-
trol measure itself, however,
should not pose a health risk to
its subject. Justice Harlan empha-
sized that Henning Jacobson was
a “fit person” for smallpox vacci-
nation, but he asserted that re-
quiring a person to be immunized
who would be harmed is “cruel
and inhuman in the last degree.”
1639 If there had been evidence
that the vaccination would seri-
ously impair Jacobson’s health, he
may have prevailed in this his-
toric case. Jacobson-era cases reit-
erate the theme that public health
actions must not harm subjects.
Notably, courts required safe and
habitable environments for per-
sons subject to isolation or quar-
antine on the grounds that public
health powers are designed to
promote well-being and not pun-
ish the individual **?**7

The facts in Jacobson did not
require the court to enunciate a
standard of fairness under the
Equal Protection Clause of the
14th Amendment, because the
vaccination requirement was
generally applicable to all inhabi-
tants of Cambridge, Mass. Never-
theless, the federal courts had al-
ready created such a standard in
Jew Ho v Williamson in 1900. A

quarantine for bubonic plague in
San Francisco, Calif, was created
to operate exclusively against
Chinese Americans. In striking
down the quarantine, the federal
district court said that health au-
thorities had acted with an “evil
eye and an unequal hand.”3®>
Several of these standards for
protecting liberty have been dis-
cernable in cases that have cited
Jacobson between 1905 and
2004 (Table 1). Some cases cited
Jacobson for the simple, albeit im-
portant, proposition that bodily
integrity is a constitutionally pro-
tected liberty interest (6 cases);
others cited Jacobson to require
that the state have an important
interest (real and substantial
[6 cases), compelling {1 case], or
fairly balanced with individual
interests [4 cases]); and still oth-
ers cited Jacobson to prevent the
state from acting arbitrarily or
unreasonably (7 cases). Federal-
ism also is used as a tool to reign
in the national government, with
1 court arguing, probably incor-
rectly, that the federal govern-
ment lacks police power.

LOCHNER V NEW YORK:
THE ANTITHESIS OF
GOOD JUDICIAL
GOVERNANCE

Jacobson was decided during
the same term as Lochner v New
York, which was the beginning of
the so-called Lochner era in con-
stitutional law (1905-1937).% In
Lochner, the Supreme Court held
that a limitation on the number
of hours that bakers could work
violated the Due Process Clause
of the 14th Amendment. The
Court perceived a limitation on
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bakers’ hours as an interference
with the freedom of contract
rather than as a legitimate police
regulation. Yet, Justice Harlan, in
a powerful dissent, said the New
York statute was expressly for the
public’s health. Quoting standard
health treatises, Harlan observed
that “[dJuring periods of epidemic
diseases the bakers are generally
the first to succumb to disease,
and the number swept away dur-
ing such periods far exceeds the
number of other crafts.”**™

The Lochner era posed deep
concerns for those who realized
that much of what public health
does interferes with economic
freedoms that involve contracts,
business relationships, the use of
property, and the practice of
trades and professions. Lochner, in
the words of Justice Harlan'’s dis-
sent, “would seriously cripple the
inherent power of the states to
care for the lives, health, and well-
being of their citizens,”**™® By the
time of the New Deal, those who
believed that individuals do not
have unfettered contractual free-
dom and that economic transac-
tions were naturally constrained
by unequal wealth and power re-
lationships challenged the laissez-
faire philosophy that undergirded
Lochnerism. It was within this po-
litical context that the Supreme
Court repudiated the principles of
Lochner: “What is this freedom?
The Constitution does not speak
of freedom of contract.”>#?3"

Why have legal historians
viewed Jacobson so favorably and
Lochner so unfavorably? Lochner
represented an unwarranted judi-
cial interference with democratic
control over the economy to safe-
guard public health and the envi-

ronment. Lochner was a form of
judicial activism that was unre-
ceptive to protective and redis-
tributive regulation. The Lochner
court mistakenly saw market or-
dering as a state of nature rather
than as a legal construct.®” Jacob-
son was the antithesis of Lochner,
because it granted democratically
elected officials discretion to pur-
sue innovative solutions to hard
social problems.

JACOBSON AND ITS
ENDURING MEANING

Supreme Court jurisprudence
has progressed markedly from
the deferential tone of Jacobson
and its progressive-era embrace
of the sacial compact. The War-
ren Court, within the context of
the civil rights movement, trans-
formed constitutional law. The
Court developed its “tiered” ap-
proach to due process and equal
protection that placed a constitu-
tional premium on the protection
of liberty interests. Thus, the
question arises: Would Jacobson
be decided the same way if it
were presented to the Court
today? The answer is indis-
putably yes, even if the style and
the reasoning would differ.

The validity of Jacobson as a
sound modern precedent seems,
at first sight, almost too obvious.
The federal and state courts, in-
cluding the US Supreme Court,*”
have repeatedly affirmed its hold-
ing and reasoning by describing
them as “settled” doctrine. **%"7
The courts have upheld compul-
sory vaccination in particular on
numerous occasions.” Even the
rare judicial reservations about
compulsory vaccination focus on
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religious exemptions and do not

query states’ authority to create a
generally applicable immuniza-
tion requirement.*

During the last several decades,
the Supreme Court has recog-
nized a constitutionally protected
“liberty interest” in refusing un-
wanted medical treatment. The
Court accepted the principle of
bodily integrity in cases that in-
volved the rights of persons who
had terminal illnesses** and men-
tal disabilities.** Outside the con-
text of reproductive freedoms,*
however, the Court has not
viewed liberty interests in bodily
Integrity as “fundamental.” In-
stead of heightened scrutiny,
the Supreme Court balances a
person’s liberty against state nter-
ests.*® In fact, when it adopts a
balancing test, the Court usually
sides with the state.”® The Court
has held that health authorities
may impose serious forms of
treatment, such as antipsychotic
medication, if the person poses a
danger to himself or others.**
The treatment also must be med-
ically appropriate.*’ The lower
courts have used a similar harm-
prevention theory and have up-
held compulsory physical exami-
nation®® and treatment*® of
persons who have infectious
diseases.

Jacobson only began a debate
about the appropriate boundaries
of police power that is evolving
today. Americans strongly support
civil liberties, but they equally de-
mand state protection of public
health and safety. The compulsory
immunization controversy still
swirls with flare-ups that range
from childhood®® and school™
vaccinations to counterbioterror-

ism vaccinations for anthrax> and
smallpox.>® Despite all the discor-
dance in public opinion, Jacobson
endures as a reasoned formulation
of the boundaries between indi-
vidual and collective interests in
public health. @
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Jacobson v Massachusetts,
a 1905 US Supreme Court de-
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the power of state government
to protect the public’'s health
and the Constitution’s protec-
tion of personal liberty. We ex-
amined conceptions about
state power and personal lib-
erty in Jacobson and later
cases that expanded, super-
seded, or even ignored those
ideas.
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dividual liberty and how it
limits that power. Preserving
the public’s health in the 21st
century requires preserving
respect for personal liberty.
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581-590. doi:10.2105/AJPH.
2004.055160)
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Court cases before 1960 in
which a citizen challenged the
state’s authority to impose
mandatory restrictions on per-
sonal liberty for public health
purposes. What might such a
case teach us today? First, it
raises timeless questions about
the power of state government to
take specific action to protect the
public’s health and the Constitu-
tion’s protection of personal lib-
erty. What limits state power?
‘What does constitutionally pro-
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